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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

STATE OF OKLAHOMA, et al. )
Plaintiff g

V. % Case No. 4:05-cv-00329-JOE-SAJ
TYSON FOODS, INC., et al. ;
Defendants §

MOTION TO INTERVENE

As provided in Federal Rule of Civil Procedure Rule 24, the State of Arkansas, ex rel.
Mike Beebe, Attorney General, and the Arkansas Natural Resources Commission (collectively
“Arkansas”) hereby move to intervene in the above-styled proceeding. In support of their
motion, they submit the following:

1. This Motion is brought by the State of Arkansas on behalf of itself and as parens
patriae for the citizens of Arkansas to protect the interests of the State of Arkansas from the
irreparable injury that would result should the State of Oklahoma receive the relief requested in
its Complaint filed in this action. The Attorney General of Arkansas also brings this Motion on
behalf of the Arkansas Natural Resources Commission as the regulatory agency that deals with
nutrient management issues in Arkansas.

I. Background

2. Arkansas and Oklahoma entered into the Arkansas River Basin Compact (the
“Compact”) to address issues of water quality and apportionment in the Arkansas River Basin.
As part of the Compact, both States agreed to cooperatively resolve their mutual grievances

concerning these issues under the auspices of the Arkansas River Basin Compact Commission
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(the “Commission”), in lieu of litigation. Moreover, both States agreed that, as part of this
cooperative process, each State would use its authority to address water quality issues within its
own borders and would not attempt to regulate affairs within the other State. Arkansas has
worked within the framework established by the Compact and the Commission to address issues
of water quality in the region, including those potentially raised from the utilization of poultry
litter as a natural fertilizer. Arkansas has entered into bilateral agreements with Oklahoma and
has taken legislative action that has substantially strengthened Arkansas law with respect to
water quality in “nutrient surplus areas.” Ark. Code 88 15-20-901 et seq.; 15-20-1101 et seq.;

15-20-1114.

3. Alleging that it is dissatisfied with cooperative efforts, the State of Oklahoma has
resorted to unilateral action. Specifically, by the plain language of the Complaint it filed in this
action, Oklahoma makes the unprecedented claim that it should be permitted to apply its statutes,
common law and administrative regulations to commercial, agricultural operations occurring
wholly within Arkansas. In its Amended Complaint Oklahoma seeks to enjoin commercial,
agricultural practices lawfully occurring within Arkansas and demands that Arkansas citizens,
living and conducting business solely inside Arkansas, should be forced to comply with
Oklahoma law. Oklahoma’s action seeks unlawfully to displace Arkansas' own laws and to
attack Arkansas' farms, farmers, and citizens as a whole who have no voice in Oklahoma

politics.
Il. Arkansas’ Interests and the Impairment Thereof

4. Both Arkansas and Oklahoma, by negotiating the Compact, committed to collaborate
in their efforts to control and reduce pollution in the shared interstate watersheds of the Arkansas

River Basin. In so doing, they agreed that the Commission would have the authority to address
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interstate pollution control within the Arkansas River Basin, including the shared watershed of
the Illinois River Basin. Over time, with increased population, industry, and the like, monitoring
programs in both Arkansas and Oklahoma have detected increases in phosphorus compounds,

suspended sediments and bacteria within some segments of the Illinois River Watershed.

5. A number of factors have contributed to these increases, including regional population

growth and the expansion of local industries in both Oklahoma and Arkansas.

6. Although it is plain that such increases as have occurred in phosphorus compounds
have complex causes and multiple sources, Oklahoma has repeatedly, in contravention of good
science, common sense, and the law, mentioned only one aspect of the phosphorus issue, and has

repeatedly attacked only poultry producers.

7. Oklahoma’s principal grievance in this action - regarding appropriate use of poultry
litter as a natural fertilizer - is one that Oklahoma was and is required to submit to the
Commission for resolution under the terms of the Compact that Oklahoma voluntarily entered

and legally promised to uphold

8. In 2003, consistent with the principles of cooperation articulated in the Compact,
environmental officials from Arkansas and Oklahoma negotiated a “Statement of Joint Principles
and Actions,” committing both States to coordinate the monitoring of pollutants and to develop,
by 2012, measures for substantially reducing phosphorus and achieving other water-quality

goals.

9. Also in 2003, the Arkansas General Assembly revised Arkansas law to designate
certain geographic areas as “nutrient surplus areas” and to require for those areas nutrient-

management plans designed to protect water quality. See Ark. Code 8§ 1520-901, et seq.
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(Arkansas Poultry Feeding Operations Registration Act); 15-20-1101, et seq. (Arkansas Soil
Nutrient Application and Poultry Litter Utilization Act); 15-20-1114 (governing potential
conflicts between land application of poultry litter and Arkansas water and air pollution control

laws).

10. These laws are administered by the Arkansas Natural Resources Commission, which
has adopted rules and regulations implementing the nutrient management requirements that
address both concerns regarding the protection of watersheds and cost-effective soil fertility and

plant growth.

11. Despite the substantial progress achieved by the collaborative efforts of the sister
states, Oklahoma abruptly abandoned cooperative efforts to pursue unilateral efforts to control

Arkansas farmers through litigation filed in Oklahoma.

12. By its lawsuit, Oklahoma asks this Court to sanction Oklahoma's unprecedented
efforts to control the lives and livelihoods of Arkansas citizens by stretching Oklahoma statutory
law and common law (which Arkansas farmers had no voice in adopting) to cover conduct

occurring wholly within Arkansas.

13. To that end, Oklahoma filed a multi-count complaint against numerous Arkansas

companies who contract with thousands of Arkansas farmers.

14. Oklahoma’s Amended Complaint alleges that these Arkansas citizens contributed to
phosphorus pollution by spreading poultry litter on their land as a fertilizer, acts which resulted
in violations of Oklahoma statutes, Oklahoma regulations, and Oklahoma common law

principles.
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15. By the plain language of its complaint, Oklahoma claims the right to regulate lawful
commercial agricultural practices occurring within Arkansas under Oklahoma law, thereby
depriving the citizens of Arkansas of the fundamental right to be governed by laws duly enacted

by their own elected legislature.

16. Enforcement of Oklahoma law within Arkansas will displace and render meaningless
laws enacted by the Arkansas General Assembly and state regulations implementing those laws.
Compare Okla. Compl. 111, 69, V1.3, with Ark. Code 8§88 1520-901, et seq. (Arkansas Poultry
Feeding Operations Registration Act); 15-20-1101, et seq. (Arkansas Soil Nutrient Application
and Poultry Litter Utilization Act); 15-20-1114 (governing potential conflicts between land

application of poultry litter and Arkansas water and air pollution control laws).

17. Oklahoma’s effort to regulate Arkansas citizens by lawsuit evades the agreed upon
processes set forth in the Compact, which require both Arkansas and Oklahoma to present

grievances to the Commission for resolution through negotiation and collaboration.

18. Oklahoma’s unconstitutional and misconceived effort to control Arkansas by lawsuit,
would, if ever sanctioned, have a profound negative effect on the agricultural economy of
Arkansas, reduce the tax revenues collected by Arkansas, and severely burden interstate

commerce.

19. Bending to Oklahoma's demand that Arkansas farmers comply with both Arkansas
and Oklahoma law would excessively burden Arkansans, inhibit economic growth, and damage

both local communities and the State as a whole.
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20. If successful, Oklahoma's efforts would cause a loss of many jobs and businesses in
the Illinois River Watershed region of Arkansas, adversely impacting schools, libraries, social

programs, and the health and welfare of all the citizens of Arkansas.
I11. Lack of Adequate Representation

21.  None of the present parties to this action can adequately represent the interests of
the State of Arkansas and its people. The State of Oklahoma has requested far-reaching and
unprecedented relief that is directly adverse to the interests of the State of Arkansas. Neither the
State of Oklahoma nor the private parties named thus far as defendants in the action can
represent Arkansas’s sovereign interests. Only the State of Arkansas has the authority to

represent its own sovereign interests as well as the interests of its citizens as parens patriae.
V. Law

22.  Rule 24(a)(2) of the Federal Rules of Civil Procedure authorizes a party to
intervene in a lawsuit as of right when *“the applicant claims an interest relating to the property
or transaction which is the subject of the action and the applicant is so situated that the
disposition of the action may as a practical matter impair or impede the applicant’s ability to

protect that interest, unless the applicant’s interest is adequately represented by existing parties.”

23. Pursuant to Rule 24(b)(2) of the Federal Rules of Civil Procedure, anyone may be
permitted to intervene in an action “when an applicant’s claim or defense and the main action

have a question of law or fact in common.”
V. Conclusion

24. For the reasons aforementioned, it is clear that the State of Arkansas and the

Arkansas Natural Resources Commission have an interest in the proceedings herein and that the
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disposition of this matter could significantly impair or impede those interests. It is further evident
that none of the entities that are currently parties to this matter can adequately represent the

interests of the State of Arkansas.

25. The State of Arkansas has satisfied the standard for intervention of right and
accordingly respectfully requests that its motion to intervene be granted. In the alternative, the
State of Arkansas respectfully requests that it should be permitted to intervene by leave of the
Court.

WHEREFORE, the State of Arkansas and the Arkansas Natural Resources Commission
respectfully request that this Court grant their Motion to Intervene and issue an Order directing
the Clerk of the Court to file the Motion to Dismiss and Brief in Support thereof accompanying
this Motion; and for all other just and proper relief.

Respectfully submitted,
s/William B. Federman
William B. Federman, OBA 2853
Jennifer F. Sherrill, OBA 19703
FEDERMAN & SHERWOOD
120 North Robinson, Suite 2720
Oklahoma City, OK 73102
Telephone: (405) 235-1560
Fax: (405) 239-2112

wfederman@aol.com
ifs@federmanlaw.com

MIKE BEEBE
Attorney General

By:  Teresa Marks, Ark. Bar No. 84117
Deputy Attorney General
Office of the Attorney General
323 Center Street, Suite 200
Little Rock, Arkansas 72201

Charles Moulton Ark. Bar No. 91105
Senior Assistant Attorney General
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CERTIFICATE OF SERVICE

I hereby certify that on May 2, 2006, | electronically transmitted the foregoing document
to the Clerk of Court using the ECF System for filing and transmittal of a Notice of Electronic
Filing to the following ECF registrants (names only are sufficient):

Jo Nan Allen

219 W Keetoowah
Tahlequah, OK 74464
jonanallen@yahoo.com

Tim Keith Baker
Baker & Baker
tbakerlaw@sbcglobal.net

Lloyd E Cole, Jr
Cole Law Firm
colelaw@alltel.net

Angela Diane Cotner
Angela D Cotner Esq
AngelaCotnerEsg@yahoo.com

Frederick C Baker
Elizabeth C Ward
William H Narwold
Motley Rice LLC
fbaker@motleyrice.com
Iward@motleyrice.com

W A Drew Edmondson

John Trevor Hammons

Kelly S Hunter Burch

Office of the Attorney General (OKC-2300)
State of Oklahoma
fc_docket@oag.state.ok.us
thammons@oag.state.ok.us
fc.docket@oag.state.ok.us

Dorothy Sharon Gentry
Robert Allen Nance
Riggs Abney (OKC)
sgentry@riggsabney.com
rnance@riggsabney.com

C Miles Tolbert
Secretary of the Environment
State of Oklahoma

Richard T Garren

Melvin David Riggs

Sharon K Weaver

Douglas Allen Wilson

Riggs Abney Neal Turpen Orbison & Lewis
rgarren@riggsabney.com
driggs@riggsabney.com
sweaver@riggsabney.com
Doug_Wilson@riggsabney.com

Delmar R Ehrich

John F Jeske

Bruce Jones

Krisann Kleibacker Lee

Dara D Mann

Faegre & Benson (Minneapolis)
dehrich@faegre.com
jjeske@faegre.com
bjones@faegre.com

Vicki Bronson

John R Elrod

Conner & Winters PLLC (AR)
vbronson@cwlaw.com
jelrod@cwlaw.com

Ronnie Jack Freeman

Tony Michael Graham
William Francis Smith
Graham & Freeman PLLC
jfreeman@grahamfreeman.com
tgraham@grahamfreeman.com
bsmith@grahamfreeman.com
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Bruce Wayne Freeman Martin Allen Brown
Conner & Winters (Tulsa) Martin A Brown PC
bfreeman@cwlaw.com mbrown@brownlawpc.com
James Martin Graves Douglas L Boyd

Gary V Weeks dboyd31244@aol.com

Bassett Law Firm
jgraves@bassettlawfirm.com

John Stephen Neas Robert W George

Logan & Lowry (Vinita) Kutak Rock LLP (Fayetteville)
sneas@loganlowry.com robert.george@kutakrock.com

Louis Werner Bullock Paula M Buchwald

James Randall Miller Patrick Michael Ryan

David Phillip Page Stephen L Jantzen

Miller, Keffer & Bullock Ryan Whaley Coldiron and Shandy PC
LBULLOCK@MKBLAW.NET pbuchwald@ryanwhaley.com
rmiller@mkblaw.net pryan@ryanwhaley.com
dpage@mkblaw.net sjantzen@ryanwhaley.com

Thomas C Green Theresa Noble Hill

Jay Thomas Jorgensen Colin Hampton Tucker

Timothy K Webster John H Tucker

Mark D Hopson Rhodes Hieronymus Jones Tucker & Gable
Sidley Austin Brown & Wood LLP thillcourts@rhodesokla.com
jjorgensen@sidley.com chtucker@rhodesokla.com
twebster@sidley.com jtuckercourts@rhodesokla.com

mhopson@sidley.com

Thomas James Grever Jennifer Stockton Griffin

Lathrop & Gage (Kansas City) Lathrop & Gage LC
tgrever@lathropgage.com jariffin@lathropgage.com

Michael Todd Hembree Raymond Thomas Lay

Hembree and Hembree Kerr Irvine Rhodes & Ables
hembreelawl@aol.com rtl@kiralaw.com

Dale Kenyon Williams, Jr Robert Paul Redemann

Hall Estill Hardwick Gable Golden & Nelson | David Charles Senger

(Tulsa) Lawrence W Zeringue
kwilliams@hallestill.com Perrine McGivern Redemann Reid Berry &

rredemann@pmrlaw.net
dsenger@pmrlaw.net
Izeringue@pmrlaw.net
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Linda C Martin
Doerner Saunders Daniel & Anderson (Tulsa)
Imartin@dsda.com

Robert Park Medearis, Jr
Medearis Law Firm PLLC
medearislawfirm@sbcglobal.net

George W Owens

Randall Eugene Rose
Owens Law Firm PC (Tulsa)
gwo@owenslawfirmpc.com
rer@owenslawfirmpc.com

Marcus N Ratcliff
Kenneth Edward Wagner

mratcliff@Iswsl.com
kwagner@I|swsl.com

Latham Stall Wagner Steele & Lehman PC

David Alden Walls
McKinney & Stringer PC (OKC)
wallsd@wwhwlaw.com

R Pope Van Cleef, Jr
Robertson & Williams
popevan@robertsonwilliams.com

Robert E Sanders

Edwin Stephen Williams

Edwin Stephen Williams

Young Williams P.A.
rsanders@youngwilliams.com
steve.williams@youngwilliams.com
steve.williams@youngwilliams.com

Philip D Hixon

Nicole Marie Longwell
Archer Scott McDaniel
Chris A Paul

Joyce Paul & McDaniel PC
Phixon@jpm-law.com
Nlongwell@jpm-law.com
Smcdaniel@jpm-law.com
cpaul@jpm-law.com

Adam Scott Weintraub
Adam Scott Weintraub PC
adlaw@msn.com

Terry Wayen West
West Law Firm
terry@thewestlawfirm.com

J Ron Wright
Wright Stout Fite & Wilburn
ron@wsfw-ok.com

Monte W Strout

209 W Keetoowah
Tahlequah, OK 74464
918-456-1353
918-456-7768 (fax)

s/William B. Federman

William B. Federman

10



